LICENSE AGREEMENT

This License Agreement (the “Agreement”) is made and effective as of ____________, 2022 (the “Effective Date”) by and among:

ADP Japan G.K., a company incorporated in Japan and having its registered office at ______________________ (“ADP”); 
[bookmark: _Hlk115075745]OBIC Co., Ltd., a company incorporated in Japan and having its registered office at ____________________ (“OBIC”); and 
OBIC Business Consulting Co., Ltd., a company incorporated in Japan and having its registered office at ___________________  (“OBC”).

ADP, OBIC and OBC each referred to herein as a “Party” and collectively as the “Parties”.

WITNESSETH:

	WHEREAS, OBC has developed certain proprietary computer software applications and related documentation that are designed to provide payroll related platform with different modules, including but not limited to payroll system, pay slip ESS module, HR system, T&A system, T&A ESS module, legislative report , YEA process and My Number (“OBC Platform”); and

	WHEREAS, subject to OBC and OBIC’s internal arrangement, OBIC is engaged as a selling party for promotion, marketing and sale of OBC Platform directly with users; and 

	WHEREAS, ADP is in the business of providing, among other things, certain business process outsourcing and human capital management services to employers, including, without limitation, payroll processing and other related services in Japan; and

WHEREAS, ADP desires to obtain licenses from OBC through OBIC for its designated users and relevant services that will enable ADP to provide to its clients with payroll processing and related services, and OBC desires to provide such licenses and services to ADP through OBIC, all on the terms and conditions set forth herein; 

	NOW, THEREFORE, for and in consideration of the mutual covenants and agreements contained herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as follows:

1. DEFINITIONS.

a. “ADP Branded Material” means ADP’s trademarks, trade names, trade dress, service marks, and logos provided by ADP to OBC for use in connection with the ADP Module Package (if applicable). 

b. “ADP Client Data” means all information and data obtained directly or indirectly from ADP or ADP Clients or developed by OBC or ADP regarding ADP Clients (including, without limitation, aggregate data, company level data, and/or employee/applicant level data), whether stored in ADP’s database or OBC’s database (or any third party database on behalf of OBC or ADP) or accessed by or on behalf of OBC in connection with its provision of the Services and the ADP Module Package.  ADP Client Data includes, without limitation, personal information regarding such ADP Clients and the user IDs and passwords assigned or utilized by such ADP designated personnel to access the ADP Module Package. All ADP Client Data shall be considered ADP Confidential Information.

c. “ADP Client(s)” means a prospective or existing ADP client who is served with ADP Module Package subject to a services agreement with ADP. 

d. “ADP Proprietary Software” means (i) ADP interfaces; (ii) software and/or other intellectual property that is developed by ADP or by a third party on ADP’s behalf, or that is licensed to ADP, and provided to OBC for use with the ADP Module Package or Services; and (iii) any Custom Developments.  ADP Proprietary Software shall exclude the OBC owned software and/or other intellectual property included within the OBC Standard Solution. 

e. “ADP Module Package” means the required modules provided to ADP with Payroll system / Pay slip ESS module / HR system / T&A system / T&A ESS module / legislative report / YEA process / My Number based on the OBC Standard Solution, together with any Updates, Upgrades, and Custom Developments thereto. 

f. “Affiliate,” “affiliate” or “affiliated with” means, when used with reference to a specified person or entity, (i) any officer, director, member, shareholder, other owner, relative or spouse, or trustee thereof, of the specified person or entity, or (ii) any person or entity that directly or indirectly through one or more intermediaries controls or is controlled by or is under common control with the specified person or entity.

g. “Change of Control” means (i) any merger or consolidation of OBC, and/or OBIC, or tender offer involving OBC and/or OBIC’s capital stock, membership interests, or other equity interests pursuant to which the holders of the outstanding shares of such capital stock, membership interests, or other equity interests of OBC and/or OBIC as of the Effective Date of this Agreement do not hold or have the right to receive at least fifty-one percent (51%) of the outstanding shares of capital stock, membership interests, or other equity interests (calculated on an as-converted or as-exchanged basis) of the surviving, continuing or acquiring entity immediately following the effective date of such merger, consolidation or tender offer; (ii) any issuance, sale, transfer, assignment, or other disposition of the capital stock, membership interests, or other equity interests of OBC and/or OBIC (or other similar transaction or series of related transactions), which would result in more than fifty percent (50%) of the shares of capital stock, membership interests, or other equity interests of OBIC outstanding immediately after such issuance, sale, transfer, assignment, disposition or other transaction (calculated on an as-converted or as-exchanged basis) being held by a person that is not an equity owner of OBIC on the Effective Date of this Agreement; (iii) a sale of all or substantially all of OBC and/or OBIC’s assets or properties in one or a series of related transactions; (iv) the approval by OBIC’s shareholders, members, or other equity interest holders of a complete liquidation or dissolution of OBC and/or OBIC; (v) the occurrence of any transaction resulting in an ADP competitor becoming a holder of any shares of capital stock, membership interests, or other equity interests of OBC and/or OBIC, or (vi) individuals who constitute the incumbent board of directors or managers of OBC and/or OBIC as of the Effective Date cease for any reason to constitute at least a majority of such board; provided, however, that any replacement directors or managers who are members of OBC and/or OBIC as of the Effective Date shall be deemed to be a director or manager for purposes of calculating a majority.  

h. “Confidential Information” means all information that is confidential or proprietary provided by the Disclosing Party to the Receiving Party for use in connection with this Agreement and/or the business transactions contemplated hereby, whether or not it is stamped or designated by the Disclosing Party as confidential, but Confidential Information does not include (i) information the Receiving Party already knows and which is not otherwise subject to a separate obligation of confidentiality or nondisclosure in favor of the Disclosing Party, (ii) information that becomes generally available to the public except as a result of the acts or omissions of the Receiving Party in violation of this Agreement or any other confidentiality obligation between the Parties, (iii) information that becomes known to the Receiving Party from a source other than the Disclosing Party on a non-confidential basis, and/or (iv)  information that is independently developed by the Receiving Party without use of or reference to any of the Disclosing Party’s Confidential Information.  Confidential Information also includes the terms of this Agreement, the Source Code, ADP Client Data and any other personal information or non-public financial information relating to a Party or such Party’s customers or clients, all trade secrets, processes, proprietary data, information or documentation and any pricing or product information the Disclosing Party provides to the Receiving Party.

i. “Custom Development(s)” means any one or more custom developments, changes, enhancements, modifications, updates, additional features or functions, or integrations requested by ADP to be included in the ADP Module Package, which are materially different from any features in the then current OBC Standard Solution and which are not included or agreed to be included by OBC in the OBC Standard Solution, and which ADP and OBC mutually and reasonably agree will be created and implemented solely into the ADP Module Package.

j. “Disclosing Party” means the Party who is disclosing its Confidential Information to the other Party.

k. “Documentation” means all operating instructions, manuals, flow charts, programming comments, specifications, help files, and other documents that relate to the OBC Standard Solution or ADP Module Package, whether in print or electronic form or any other media, that have been provided or made available by OBC to ADP or one or more ADP Clients.  

l. “OBC Standard Solution” means OBC’s proprietary software application, which are cloud products with HR/Payroll functions, together with any Updates, Upgrades, and Custom Developments thereto.

m. “Insolvent” means that a person or entity is insolvent under applicable bankruptcy and insolvency laws or otherwise generally stops paying its debts as they become due, in either case to such an extent that a third party creditor would have a good faith basis to file an involuntary petition in bankruptcy against such person or entity.

n. “Laws” means any and all applicable international, central, state, and local laws, governmental rules, orders, ordinances, regulations and regulatory guidelines in relation to payroll related services and privacy (including, without limitation, labor laws, privacy laws, etc.), as any of the foregoing may be in effect or amended from time to time.
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o. “Receiving Party” means the Party to whom Confidential Information of the other Party is being disclosed.

p. “Release Event” means any one or more of the following events that occurs: (1) OBC and/or OBIC liquidates, dissolves, or otherwise ceases doing business; (2) a substantial part of OBC and/or OBIC’s property or assets becomes subject to any levy, seizure, assignment, application or sale for or by any creditor or government agency, or OBC and/or OBIC otherwise makes a general assignment for the benefit of creditors; (3) OBC and/or OBIC suffers or permits the appointment of a receiver for its business or assets; (4) OBC and/or OBIC avails itself or becomes the subject of any proceeding under the  insolvency and bankruptcy laws or any other statute relating to insolvency or the protection of rights of creditors; (5) an involuntary petition in bankruptcy is filed against OBC and/or OBIC and is not dismissed within thirty (30) days; (6) OBC and/or OBIC becomes Insolvent; or (7) any of the foregoing occurs with respect to OBC and such event, or such other event with respect to OBC, precludes the ADP Module Package from being provided to ADP Clients in accordance with the terms of this Agreement for a period of more than 24 hours.  

q. “Service Levels” means OBC Cloud Services Guide, the performance standards and service levels for the Services as set forth in Exhibit A attached hereto and incorporated into this Agreement by this reference.

r. “Services” means the following services to be provided by OBC to ADP: (1) the full development, provision, hosting, maintenance and support of the ADP Module Package (including, without limitation, OBC making available remote access to the features and functions of the ADP Module Package), (2) all related training and support services and obligations described herein, and (3) any and all incidental services, functions and/or responsibilities not specifically described in this Agreement but which are reasonably required for the proper performance and provision of the Services and ADP Module Package described herein to the same extent and in the same manner as if specifically described in this Agreement.

s. “Source Code” means the human readable software code which constitutes the routines, features, functionality, user interfaces, graphics, and animation utilized in the ADP Module Package, together with all related Documentation, and any and all Updates, Upgrades, changes or other modifications or revisions to any of the foregoing.

t. “Territory” means Japan.

u. “Tier 1 Support” means telephone support services provided by ADP’s client service personnel directly to ADP Clients that includes (1) receiving the initial call from any ADP Client that has questions regarding the set-up, implementation, or use of the ADP Module Package, or any other similar initial customer services issues with respect to the ADP Module Package, and (2) providing high level support to such ADP Clients.  Tier 1 support generally documents the reported issue and assigns an initial priority to such issue.   

v. “Tier 2 Support” means support that attempts to resolve all issues related to the ADP Module Package, including, without limitation, answering more complex questions regarding the setup, implementation or use of the ADP Module Package, and assisting with the solution of all errors and similar issues relating to the ADP Module Package. Tier 2 Support includes all efforts reasonably required to resolve an issue short of those efforts requiring complex configuration or administration assistance, complex implementation issues, software engineering issues, or ADP Module Package modifications, Updates or Upgrades.   

w. “Tier 3 Support” shall mean technical support that resolves all issues and questions relating to the ADP Module Package that cannot be or are not resolved by ADP’s Tier 1 Support or Tier 2 Support and that reasonably requires involvement by OBC staff or other specialized resources.  

x. “Updates” means any error corrections, bug fixes, security patches, improvements, updates, modifications or minor enhancements to the OBC Standard Solution and/or ADP Module Package.

y. “Upgrades” means a release or version of the OBC Standard Solution and/or ADP Module Package designated as such by OBC that contains new features or functional enhancements to the OBC Standard Solution and/or ADP Module Package which are materially different from those in effect as of the Effective Date of this Agreement. 

2. GRANT AND SCOPE OF LICENSE; DESCRIPTION OF RELATIONSHIP.  

a. License.  Subject to the other terms and conditions of this Agreement, OBC hereby grants to the personnel designated by ADP the following rights and licenses in the Territory during the Term of this Agreement and for any period of time thereafter as may be expressly specified in this Agreement: 

i. General.  OBC hereby grants to ADP and the designated personnel by ADP the non-exclusive, non-transferrable, limited license and right to (1) use and display the ADP Module Package in the Territory, (2) market to and obtain orders from ADP Clients for payroll processing and related services through ADP Module Package in the Territory; (3) to configure, implement, provide and support the ADP Module Package to or for the benefit of ADP and ADP Clients; and (4) to provide services using ADP Module Package to ADP Clients, and the employees of ADP Clients, and internal ADP users during the Term of this Agreement, and thereafter to provide and support the ADP Module Package as provided in Section 16(d) hereof.  ADP may market the ADP Module Package either on a standalone basis or together with any other products or services offered by ADP.  In either case, ADP shall be free, at its sole discretion, to offer the ADP Module Package to the ADP Clients as an ADP offering with or without the logo of OBC.  If ADP elects, in its sole discretion, to offer the ADP Module Package with the logo of OBC, OBC hereby grants to ADP the right and license to use any and all of OBC’s trademarks, service marks, logos and trade names in connection therewith subject to any reasonable quality and use standards and guidelines OBC may provide to ADP in writing.  ADP shall also have the license and right to use the ADP Module Package for its internal use.   

ii. Hosted Module Package.  ADP shall be entitled to use the ADP Module Package to provide services to ADP Clients.  Unless otherwise mutually agreed by the Parties in an amendment to this Agreement, OBC shall at all times during the Term of this Agreement host the ADP Module Package.  OBC shall comply with all applicable terms and conditions contained in this Agreement (including, without limitation, Sections 5 and 9 hereof) all the time for the hosting of the ADP Module Package.  Further, if OBC will engage a third party to host the ADP Module Package, OBC shall seek for ADP’s prior written consent and provide all required supports to ADP to verify this third party.

iii. Marketing Rights.  ADP shall have the right to access, use and display the ADP Module Package as reasonably necessary for ADP to promote, sell, demonstrate, advertise, market, showcase, publicize, and otherwise generate market interest in the ADP Module Package to ADP Clients and prospects in any manner not expressly prohibited under this Agreement.   

iv. Ancillary Rights.  ADP shall have the right, in connection with offering the ADP Module Package to ADP Clients and prospects, to provide testing, training, consulting, warranty, maintenance, support, configuration, interface, integration, and other services to or for the benefit of ADP Clients, and the provision by ADP of any of such services shall not limit, impair, modify, or otherwise affect OBC’s obligations under this Agreement.  

v. Integrator Rights.  ADP shall have the right to provide to ADP’s agents and contractors ADP’s user names and passwords for the ADP Module Package and to allow access to the ADP Module Package and related Documentation and information solely for the purpose of such ADP agents and contractors performing services for ADP in connection with developing interfaces with the ADP Module Package.  OBC shall reasonably cooperate and assist ADP in the development and testing of any such interfaces.  ADP shall also have the right to enter into federation arrangements with ADP Clients and with outside vendors of ADP and its clients to facilitate single sign on, and OBC shall reasonably cooperate with ADP and such third parties (including, without limitation, the provision of information and the negotiation and entering into of additional federation agreements) to facilitate such arrangements. 

vi. Trial Rights.  OBC shall provide to ADP a 30-day period, free of charge, for trial purpose (the “Trial Period”). During the Trial Period, OBC shall provide ADP two licenses, free of charge, with accesses and full function support to each and all modules inclusive under ADP Module Package.  And, ADP shall be entitled, at its sole discretion, to extend the 30-day free trial period to a 60-day free trial period (the “Extended Trial Period”). Such extension will be notified by ADP to OBC prior seven (7) working days before the expiration of the 30-day free trial. During the Trial Period or Extended Trial Period, no services fees or licenses fees should be charged by OBIC.

vii. Documentation Rights.  OBC shall promptly make available to ADP all relevant or appropriate Documentation, and OBC shall further promptly update and revise (and provide ADP with copies of the same) all Documentation as reasonably necessary or appropriate or as reasonably requested by ADP.  ADP shall have the right to copy, reproduce, display, utilize, combine, modify, distribute and disseminate, at ADP’s cost, alone or in combination with any other materials, any Documentation relating to the ADP Module Package provided or made available by OBC to ADP solely for purposes consistent with ADP’s license and rights hereunder.  

viii. Third Party Clients.  On a deal by deal basis, ADP shall have the right to allow access to the ADP Module Package by third parties and their clients (and to grant a license to the third parties with the right to grant sublicenses) if ADP has entered into general service agreements to provide multiple services to such third parties for the benefit of their clients.  

ix. Exercise by Affiliates.  ADP shall be entitled to exercise its rights under this Section 2(a) through its affiliates and through any contractors and agents of ADP, provided that nothing in this provision shall be construed to grant ADP any right to enter into any sublicense, subcontract or sub-reseller relationship to market, sell or distribute the ADP Module Package except if and to the extent otherwise provided herein.

x. Certain Prohibitions.  ADP shall not, and shall not permit the ADP Clients, any of its authorized agents or contractors, or any other person to, decompile, reverse engineer, disassemble, reverse assemble, modify, adapt, translate, decrypt, create derivative works from or otherwise attempt to derive Source Code from the ADP Module Package.  Further, ADP shall not and shall not permit the ADP Clients, any of its authorized agents or contractors, or any other person to copy, reproduce, distribute, alter, or modify the ADP Module Package or any portion thereof or sublicense the ADP Module Package, unless and except as expressly authorized by this Agreement.  ADP acknowledges and agrees that the ADP Module Package and the related OBC Intellectual Property is licensed and not sold to ADP.  ADP acknowledges that the use of the ADP Module Package and the related OBC Intellectual Property is limited to the scope of the express license granted herein and that there are no implied licenses and that all rights and licenses not expressly granted hereunder are reserved by OBC.    

b. OBC’s General Responsibilities. OBC shall be solely responsible for hosting, maintaining, supporting (subject to the Tier 1 Support and Tier 2 Support obligations of ADP hereunder), and servicing the ADP Module Package for all ADP Clients. ADP’s acceptance of the ADP Module Package as provided by OBC, together with any and all Updates, Upgrades or Custom Developments thereto, shall be subject to the acceptance criteria and procedures mutually agreed upon by the Parties (such agreement not to be unreasonably withheld or delayed) (collectively, the “Acceptance Procedures”).  The Acceptance Procedures are set forth in Exhibit B attached hereto and incorporated herein by this reference.  OBC’s performance of the Services shall at all times meet or exceed the Service Levels and shall comply in all material respects with the Documentation and all applicable Laws.  OBC shall promptly notify ADP of any material problems encountered with the Services or ADP Module Package and any resolution arrived at for those problems in accordance with the Service Levels; in the marketing, sales or related documentation distributed or made available by ADP relating to the ADP Module Package; of any failures by OBC to meet the requirements of this Agreement.   In addition, upon ADP’s request, OBC shall, at no additional charge, reasonably assist ADP in planning for sales activities, developing sales strategies, creating initial marketing materials for the ADP Module Package, and implementing and configuring the ADP Module Package for any one or more ADP Clients.  OBC shall cooperate with ADP to meet the reasonable requests of ADP Clients relating to information requests concerning OBC’s operations, including, without limitation, audits and site visits under the circumstances set forth in Section 11 hereof, data security, disaster recover, and business continuity.   

c. OBIC’s General Responsibilities. All invoices issued by OBIC shall be accurate without dispute and in a timely manner. ADP shall not be liable for any delayed payments to OBIC if any payments are in dispute or any invoices are inaccurate or delayed to ADP. If ADP has any questions to the invoice(s), OBIC should response to ADP in a timely manner, no later than seven (7) working days. OBIC agrees that ADP should have the right to off-set any amounts in relation to Services issues or complaints mutually agreed by ADP and OBC to open invoice(s). 

d. ADP’s General Responsibilities. ADP shall be responsible for implementing and configuring the ADP Module Package for each ADP Client, subject to OBC’s obligations to host the ADP Module Package and to reasonably assist ADP as provided in Section 2(b) above.  During the term of this Agreement, ADP shall use reasonable commercial efforts to market the ADP Module Package in the Territory for sale through whatever marketing media and efforts ADP deems reasonably appropriate to ADP’s clients and prospects and to devote sufficient sales, marketing and support staff reasonably appropriate for a product and service in the nature of the ADP Module Package recognizing the market potential for the product to ADP Clients and prospective clients in the Territory. All ADP employees and agents involved in the promotion or sales of the ADP Module Package will be adequately trained by OBC in the use, sales and support of the ADP Module Package.   ADP does not represent that any particular volume of sales will be achieved by ADP’s efforts.

e. Agreements with ADP Clients.  ADP shall be entitled to offer the ADP Module Package  to ADP Clients pursuant to a written agreement between ADP and the applicable ADP Client in such form and substance as ADP shall solely but reasonably determine.  ADP shall be solely responsible for determining the price(s) for which it markets and sells the ADP Module Package. ADP shall bill and invoice all ADP Clients for use of the ADP Module Package on a reasonable and customary basis.  OBC shall negotiate with ADP, using commercially reasonable, good faith efforts, additional OBC obligations under this Agreement, and any additional consideration for such obligations, where OBC’s compliance is reasonably necessary to meet the requirements of any specific ADP Client set forth in the applicable agreement between ADP and such ADP Client.  

f. Updates, Upgrades, and Custom Developments to ADP Module Package.  OBC shall, at its sole cost and expense and unless otherwise requested by ADP, continually and promptly Update, Upgrade, and enhance the ADP Module Package so that the ADP Module Package contains at least comparable features and functionality as the OBC Standard Solution.  Further, on a quarterly basis, the Parties shall meet via conference call or in person and OBC shall advise ADP of any current or planned Updates or Upgrades to the OBC Standard Solution. OBC shall also inform ADP of the estimated timeline for design, development, testing, trial, and implementation of such Updates and Upgrades, the platform (hardware and operating system) requirements for the same, planned and committed support for the prior version, and any migration path and plans.  OBC shall provide ADP with reasonable advance written notice of any proposed Updates or Upgrades to the ADP Module Package and shall obtain ADP’s prior written approval before implementing the same, which approval shall not be unreasonably withheld or delayed.  In addition, from time to time, ADP may request that OBC develops a Custom Development with respect to the ADP Module Package which ADP reasonably believes is necessary to attract additional clients or support one or more existing ADP Clients. OBC will negotiate in good faith with ADP to agree on the terms, including, but not limited to, the rate of compensation to OBC (if any), to develop, implement, maintain and support any such Custom Development mutually agreed to by the Parties.

g. Support and Training Obligations.  ADP shall be responsible for providing Tier 1 Support and Tier 2 Support to ADP Clients utilizing the ADP Module Package. OBC shall be responsible for providing, at no additional charge to ADP, Tier 2 Support and Tier 3 Support to ADP’s customer support organization and Tier 3 Support to ADP Clients utilizing the ADP Module Package.  All support to be provided by OBC hereunder shall be provided in such a manner that shall allow ADP to promptly provide Tier 1 Support and Tier 2 Support to ADP Clients utilizing the ADP Module Package, and in all events in the same manner and with the same urgency and degree of care as OBC provides its own clients.  Further, OBC shall, at no additional charge to ADP, make general support available to ADP during its standard support hours and emergency support available to ADP’s support personnel on a 24 hour per day/7 day per week basis.   OBC shall immediately notify ADP by email and by telephone of any unplanned outages in customer support or in hosting services provided by or on behalf of OBC hereunder. ADP shall use reasonable efforts to keep OBC informed of any material problems encountered with the ADP Module Package that ADP cannot resolve, and OBC shall promptly resolve such problems at OBC’s sole cost and expense.  In addition, OBC shall provide, at no additional charge to ADP, initial product training with respect to the implementation, configuration, and set-up of the ADP Module Package and technical support and troubleshooting of expected or recurring issues that may affect, or reasonably be expected to affect, the ADP Module Package.  OBC shall provide to ADP sufficient copies of all Documentation that, together with the product training, will enable ADP and its associates to provide all Tier 1 Support and Tier 2 Support that may be reasonably required.

h. Nonsolicitation.  During the Term of this Agreement and for a period of five (5) years after any termination or expiration hereof, OBC and OBIC shall not, directly or indirectly, on behalf of itself or any of its subsidiaries, affiliates, or otherwise, (i) solicit any one or more ADP Clients for the purpose of selling or providing products or services to such ADP Clients that are the same or substantially similar to the ADP Module Package, OBC Standard Solution, and/or any other products or services of the type sold or provided by ADP during the Term of this Agreement, or (ii) induce ADP Clients or prospective ADP clients to terminate, cancel, not renew, or not enter into a business relationship with ADP; provided, however, that the foregoing restrictions shall only apply to those ADP Clients or prospective ADP clients with which OBC and OBIC had contact as a result of the relationship created by this Agreement or about which OBC and OBIC have obtained or had access to trade secrets, proprietary or Confidential Information, or Personal Information relating to such client as a result of the relationship created by this Agreement during the five (5) year period immediately preceding expiration or termination of this Agreement.

3. LICENSE AND OTHER FEES. 
 
a. Invoices.  All invoices shall be issued and settled in JPY. Regarding all Services and the ADP Module Package provided by OBC to ADP under this Agreement, upon the mutual confirmation by ADP and OBC, OBIC will issue the invoices accordingly and ADP will make the payments accordingly except for disputed amount(s) (if any). Based on the aforementioned invoicing and payment model, in no event, shall ADP be liable to pay OBC any fees, taxes, duties, or costs.

b. Taxes. ADP shall reimburse OBIC for sales and use taxes, as applicable, with respect to transactions under the Agreement, unless ADP advises OBIC that an exemption applies.  In no event will ADP be responsible for any taxes based upon OBIC and/or OBC’s income.  Taxes payable by ADP shall be billed as separate items on OBIC’s invoices and shall not be included in OBIC’s prices.  ADP shall have the right, at its expense and subject to ADP’s direction and control, to have OBIC contest any such taxes that ADP deems improperly levied.

c. Fees Inclusive.  The fees and rates in relation to the ADP Module Package and relevant Services are provided under Exhibit E .The Parties acknowledge and agree that fees set forth in this Section 3 include all fees due and payable by ADP to OBIC in connection with the Services, ADP’s license, marketing, and sale of the ADP Module Package, all hosting, support, maintenance and training services and obligations in connection with the ADP Module Package, any hardware, operating system, and telecommunications capability, configuration, and ancillary software, and any other services to be provided by OBC to ADP as specified herein.  Unless otherwise expressly stated in this Agreement or otherwise agreed to in writing by the Parties, including, but not limited to, in connection with any agreed upon Custom Development, OBIC shall not charge ADP, and ADP shall not be required to pay, any fees other than those set forth in this Section 3. 

d. Payment Term. ADP shall pay OBIC all undisputed amounts within forty-five (45) days of the date of receipt of a proper and accurate invoice.  In the event payment is not made within forty-five (45) days for undisputed amounts, OBIC shall give ADP written notice and ADP shall have fifteen (15) days from receipt of notice to make payment.  Any and all payments due to OBIC pursuant to the Agreement, may, at ADP’s option, be made via wire transfer or cheque.  

4. INTELLECTUAL PROPERTY OWNERSHIP.  

a. Ownership of and License to Use ADP Intellectual Property.  Subject to the terms and conditions of this Agreement, ADP hereby grants to OBC a nonexclusive, personal, nontransferable (except as expressly provided in Section 17.j.), royalty-free right and license to use the ADP Branded Materials, all in the form and manner made available and specified by ADP, solely as reasonably necessary for OBC to perform its obligations under this Agreement; provided, however, that ADP may revoke or modify such license at any time in its sole discretion upon written notice to OBC. OBC’s use of the ADP Branded Materials shall conform to the quality and use standards and guidelines provided by ADP to OBC, as the same may be provided and/or amended from time to time in ADP’s sole and absolute discretion.  OBC covenants and agrees that it shall not, without the prior written consent of ADP: (i) use the ADP Branded Materials for advertising, publicity, or otherwise; (ii) use the ADP Branded Materials in any manner that might express or imply ADP’s affiliation, sponsorship, endorsement, or approval other than as consistent with this Agreement; or (iii) directly or indirectly, at any time, adopt, use, or register any of the ADP Branded Materials or other similar or dilutive identifier, in whole or in part, in connection with any business, goods, products, or services. Notwithstanding anything to the contrary contained herein, all rights, title and interest in, to and under the ADP Branded Materials, the ADP Proprietary Software, and any other pre-existing or independently-existing or developed intellectual property that is provided by ADP (or an affiliate thereof) to OBC for incorporation into or utilization with the ADP Module Package or Services (collectively, the “ADP Intellectual Property”) are and shall at all times remain the sole and exclusive property of ADP or the third party from whom ADP has licensed the same.  OBC shall not use the ADP Intellectual Property or any portion thereof for any purpose other than that of fulfilling OBC’s obligations under this Agreement.  The ADP Intellectual Property and any portion thereof may not be used, disclosed, transmitted, transferred, sold, assigned, encumbered, leased or otherwise disposed of, or made available for access by third parties, or be commercially exploited by or on behalf of OBC, its employees, agents, contractors, or representatives, except as expressly provided in this Agreement.  All rights not expressly granted to OBC pursuant to this Agreement with respect to the ADP Intellectual Property are hereby reserved by ADP or the third party from whom ADP has licensed the same.  Upon notice from ADP to cease and desist use of the ADP Branded Materials for any reason, OBC agrees that it shall promptly cease all use of such ADP Branded Materials and shall utilize any replacement materials, if any, provided by ADP.

b. Ownership of OBC Products.  Subject to the rights and licenses expressly granted pursuant to this Agreement, the OBC Standard Solution and ADP Module Package (excluding in all cases, however, any ADP Intellectual Property or Custom Developments incorporated therein) shall at all times be and remain the sole and exclusive property of OBC’s.  Notwithstanding anything to the contrary contained herein, all rights, title and interest in, to and under all OBC owned or licensed software and any other pre-existing or independently-existing or developed intellectual property that is provided by OBC to ADP under this Agreement or that is incorporated into or utilized with the ADP Module Package or Services (excluding, in all events, Custom Developments) (collectively, the “OBC Intellectual Property”) are and shall at all times remain the sole and exclusive property of OBC or the third party from whom OBC has licensed the same.  ADP shall not use the OBC Intellectual Property or any portion thereof for any purpose other than consistent with the rights and licenses expressly granted to ADP pursuant to this Agreement.  All rights not expressly granted to ADP pursuant to this Agreement with respect to the OBC Intellectual Property are hereby reserved by OBC or the third party from whom OBC has licensed the same.

c. Custom Developments; Work-for-Hire.  Unless otherwise provided in the scope of work or other writing agreed to by the Parties in connection with any Custom Developments, any and all Custom Developments shall be exclusively owned by ADP for its sole benefit and shall be utilized by OBC solely as reasonably necessary to provide the Services, and, unless otherwise agreed to by ADP in writing in its sole discretion, Custom Developments shall be incorporated only into the ADP Module Package and not the OBC Standard Solution.  All Custom Developments shall be deemed to be work-for-hire for ADP, except as expressly provided herein or otherwise agreed by the Parties in writing prior to the start of any such work.    

5. CONFIDENTIALITY AND DATA PRIVACY.

a. Nondisclosure.  All Confidential Information disclosed under this Agreement shall remain the sole, exclusive and confidential property of the Disclosing Party. The Receiving Party (i) shall not use the Disclosing Party’s Confidential Information except as reasonably necessary to perform its obligations under this Agreement, (ii) shall not disclose, distribute, transmit, or transfer, directly or indirectly, the Disclosing Party’s Confidential Information, and shall use at least the same degree of care, discretion and diligence in protecting the Disclosing Party’s Confidential Information as the Receiving Party uses with respect to its own confidential information (but in no event less than a reasonable degree of care), and (iii) shall limit access to the Disclosing Party’s Confidential Information to its employees and agents who have a need to know the same and who are obligated to written terms of non-disclosure/non-use protecting such Confidential Information.  Notwithstanding the foregoing, the Receiving Party may disclose the Disclosing Party’s Confidential Information (i) to the extent necessary to comply with any law, rule, regulation or ruling applicable to it, (ii) as reasonably necessary to respond to any summons, subpoena, or other court order, or in connection with any litigation, and (iii) to the extent reasonably necessary to enforce its rights under this Agreement; provided, however, that the Receiving Party shall give the Disclosing Party prior written notice before making any disclosure under clause (i) or (ii) of this sentence if and to the extent permitted by law and reasonably practicable under the circumstances in order to afford the Disclosing Party an opportunity to seek a protective order, and provided, further, that if such order cannot be obtained, disclosure may be made without liability.  Upon the request of the Disclosing Party, the Receiving Party shall return or destroy all of the Disclosing Party’s Confidential Information that is in its possession.  

b. Use of ADP Client Data and Personal Information.  OBC shall not (i) use any ADP Client Data or any other information obtained through or in connection with the performance of this Agreement to target, solicit or specifically refer any ADP Client to any other payroll, tax filing, benefits administration, human resources administration, tax credit screening, business process outsourcing, human capital management,  or related services or software companies, (ii) sell, lease, or otherwise transfer or disclose any list of ADP Clients to any third party for any reason, or (iii) use or disclose any information obtained under this Agreement from or regarding ADP Clients (including, without limitation, any Personal Information or ADP Client Data) other than as reasonably necessary for the performance of its obligations under this Agreement.  OBC acknowledges that ADP Client Data may include Personal Information of employees or other personnel of ADP Clients which, by itself or in combination with other information, could identify a data subject. “Personal Information” means any information relating to an identified or identifiable natural person.  An identifiable person is one who can be identified, directly or indirectly, in particular by reference to an identification number or to one or more factors specific to such person’s physical, physiological, mental, economic, cultural or social identity.  Personal Information includes, without limitation, a person’s name, social security number, telephone number, street address, email address, driver’s license number, date of birth, biometric data and any other information that could be used to identify or locate a person.  OBC shall reasonably cooperate with ADP’s reasonable requests for OBC to agree to additional terms and conditions to conform to Laws and other legal requirements regarding the protection of Personal Information, as the same may be enacted or amended from time to time, and specific requirements of ADP Clients regarding the protection of Personal Information. Without ADP’s prior agreement, OBC hereby guarantee that OBIC should not have any accesses to ADP’s or any ADP Client’s Confidential Information, ADP Client Data nor Personal Information. If any unauthorized leakage of ADP’s or any ADP Client’s Confidential Information, ADP Client Data and Personal Information to OBIC by OBC, it should be deemed as a critical data breach by OBC and OBC should immediately undertake all measures to protect ADP’s or any ADP Client’s Confidential Information, ADP Client Data and Personal Information without further leakage. OBIC should immediately purge and delete all ADP’s or any ADP Client’s Confidential Information, ADP Client Data and Personal Information with a certificate on such to ADP at ADP’s satisfaction.

c. [bookmark: _Hlk115087865]Breach Notification and Remediation.  OBC shall immediately notify ADP within 24 hours (which notice shall be in writing, via telephone, and via email) in the event that OBC becomes aware of (i) an actual or suspected security breach, (ii) any other event that compromises or could reasonably be expected to compromise the security, confidentiality or integrity of any of ADP’s or any ADP Client’s Confidential Information, ADP Client Data, or Personal Information, or (iii) any actual, suspected or attempted breach by OBC or its employees, agents, contractors or representatives of this Section 5 or any other unauthorized use, access or disclosure of any of ADP’s or any ADP Client’s Confidential Information, ADP Client Data, or Personal Information (each an “Incident”). OBC shall fully cooperate with ADP to investigate the nature and scope of any Incident, and OBC shall use its best efforts to promptly contain and mitigate the Incident and shall promptly implement measures to prevent such Incident or a similar Incident from reoccurring.  OBC shall keep ADP fully and timely informed of its progress pursuant to the immediately preceding sentence.  Further, in the event that applicable Laws require notification to individuals or others of such an Incident, OBC shall draft and mail such notifications (subject to ADP’s prior written approval of the same).  OBC shall certify compliance with the requirements of this paragraph upon ADP’s request.

d. Return or Destruction of Confidential Information.  Upon the termination or expiration of this Agreement, or upon the written request of a Disclosing Party, except as contemplated in or reasonably necessary in connection with Section 16(d) hereof, the Receiving Party shall promptly return to the Disclosing Party all materials containing the Disclosing Party’s Confidential Information or, at the Disclosing Party’s option (if and to the extent reasonably practicable), destroy all such Confidential Information. 

e. Data Protection.  OBC shall comply with the data protection terms set forth on Exhibit D, attached hereto. If, subject to ADP’s approval, OBIC has the accesses to ADP’s or any ADP Client’s Confidential Information, ADP Client Data, or Personal Information, OBIC shall comply with the data protection terms under Exhibit D too.

6. REPRESENTATIONS, WARRANTIES, AND COVENANTS. 

a. ADP’s Representations Warranties.  ADP represents and warrants that:

i. Organization.  ADP is a corporation duly organized, validly existing and in good standing under the laws of Japan. This Agreement, together with all applicable exhibits, attachments and schedules hereto, has been duly and validly executed and delivered by ADP and is a valid and binding obligation of ADP, enforceable against ADP in accordance with its terms, except as enforceability may be limited in bankruptcy or insolvency laws or laws regarding creditors’ rights.

ii. Non-Contravention.  The execution, delivery and performance by ADP of this Agreement and all applicable exhibits, attachments and schedules hereto will not (1) violate or result in a breach or default under any of ADP’s organizational documents, (2) violate any statute, ordinance, rule, regulation, order, judgment or decree of any court or of any governmental or regulatory body, agency or authority applicable to ADP, (3) require any filing by ADP, or require ADP to obtain any permit, consent or approval of, or require ADP to give any notice to, any governmental or regulatory body, agency or authority or any other person or entity, or (4) result in a violation or breach by ADP under, or result in the creation of any lien or other encumbrance upon any of its material assets under, any of the terms of any agreement, license or other instrument or obligation to which ADP is a party, or by which ADP or any of its properties or assets may be bound.

iii. Solvency and Financial Statements.  ADP is not insolvent under applicable bankruptcy and insolvency laws and it has sufficient financial means to fulfill its current obligations under this Agreement and under its other contractual arrangements with its clients, vendors and creditors, including the ability to meet its current payroll obligations to its employees.  

b. OBC and OBIC’s Representations, Warranties, and Covenants.  Both OBC and OBIC represent, warrant, covenant and agree respectively and individually that:

i. Organization.  It is a limited liability company duly organized, validly existing and in good standing under the laws of Japan. This Agreement, together with all applicable exhibits, attachments and schedules hereto, has been duly and validly executed and delivered by it and is a valid and binding obligation of itself, enforceable against it in accordance with its terms, except as enforceability may be limited in bankruptcy or insolvency laws or laws regarding creditors’ rights.

ii. Non-Contravention. The execution, delivery and performance by itself of this Agreement and all applicable exhibits, attachments and schedules hereto will not (1) violate or result in a breach or default under any of its organizational documents, (2) violate any statute, ordinance, rule, regulation, order, judgment or decree of any court or of any governmental or regulatory body, agency or authority applicable to it or its assets, (3) require any filing by it, or require it to obtain any permit, consent or approval of, or require it to give any notice to, any governmental or regulatory body, agency or authority or any other person or entity, or (4) result in a violation or breach by it under, or result in the creation of any lien or other encumbrance upon any of its assets under, any of the terms of any agreement, license or other instrument or obligation to which it is a party, or by which it or any of its properties or assets may be bound.  Further, none of it or its members or owners are a party to any agreement, arrangement or understanding (whether in its organizational documents, or an agreement with a third party or as between themselves) that (A) restricts (or purports to restrict) the transfer or other disposition of its assets, or (B) would otherwise interfere with or affect its ability to fully comply with the provisions of Section 12 and/or Section 13 of this Agreement.

iii. Solvency.  It is not insolvent under applicable bankruptcy and insolvency laws and it has sufficient financial means to fulfill its current obligations under this Agreement and under its other contractual arrangements with its clients, vendors and creditors, including the ability to meet its current payroll obligations to its employees.  It shall furnish ADP with the following financial statements, all of which shall be prepared and maintained on the method of accounting reasonably selected by it according to generally accepted accounting principles consistently applied (excluding any requirement that any such financial statements include footnotes): (1) within forty five (45) days following the end of each calendar quarter, an unaudited balance sheet as of the end of such calendar quarter, and an unaudited statement of income or loss; and (2) within one hundred eighty (180) days following the end of each fiscal year, a reviewed balance sheet as of the end of such fiscal year and a reviewed statement of income or loss.  

iv. No Litigation.  As of the Effective Date, there is no (1) outstanding litigation, arbitration matter or other dispute to which it is a party, (2) outstanding judgment against it, (3) threatened litigation or claim against it, or (4) government investigation involving or affecting it or any of its assets or properties.

v. Compliance with Laws.  It shall at all times perform, and shall cause any and all of its permitted third party contractors, agents, and representatives to perform, the Services in a good, diligent and workmanlike manner, consistent with industry best practices and in accordance with the Service Levels and all applicable Laws.  It further represents and warrants that the Services, OBC Standard Solution and ADP Module Package shall at all times perform in accordance with all Documentation in all material respects and shall at all times comply with all applicable Laws.  In the event that it believes or has reason to believe that the Services, OBC Standard Solution, or ADP Module Package, or ADP’s or an ADP Client’s use of any of the foregoing, does not fully comply with all applicable Laws, it shall immediately advise ADP in writing of the same.  It maintains, and shall at all times during the Term of this Agreement maintain, commercially reasonable, appropriate security measures to protect Personal Information of ADP, ADP Clients and their employees and applicants in compliance with all applicable Laws.   
	
vi. Sufficiency of Assets.  It directly owns all of the tangible and intangible assets, properties, and rights necessary and sufficient to operate the business of itself in relation to the Services, OBC Standard Solution and ADP Module Package as conducted on the Effective Date of this Agreement.

vii. No Encumbrances.  The OBC Standard Solution and ADP Module Package are, as of the Effective Date, free and clear of any and all liens, security interests, charges, mortgages, or any other encumbrances by third parties of any nature whatsoever.   Nothing herein shall preclude itself from pledging or granting a security interest in any of its assets, including those relating to the OBC Standard Solution, in a commercially reasonable manner, provided that the same does not and will not adversely affect ADP’s rights under Sections 12 and/or 13 hereof.  It owns all right, title and interest in and to the OBC Standard Solution and ADP Module Package, and it has the right to grant all of the rights to ADP as set forth in this Agreement.

viii. Non-Infringement. As of the Effective Date, the OBC Standard Solution, ADP Module Package, Documentation, and any other logos or information provided or made available by itsself to ADP hereunder have not been alleged to and do not infringe any copyright, patent, trademark, trade secret, license or any other proprietary or intellectual property right of any third party.  Further, the OBC Standard Solution does not, and the ADP Module Package shall not, contain any open Source Code.

ix. No Viruses.  It shall continually employ commercially reasonable, industry standard (1) software products to check for the presence of viruses, time bombs, worms, Trojan horses, back doors, Easter eggs, or other pre-programmed devices or malicious code that will weaken or could reasonably be expected to weaken the security of the software or cause the ADP Module Package or any component thereof to become damaged, erased, inoperable or incapable of performing (collectively, “Viruses” ), and (2) license enforcement techniques that require installation keys, monitoring tools, media serialization, or digital watermarking.  It represents and warrants that the OBC Standard Solution and ADP Module Package do not and shall not contain any Viruses.


x. Notification of Breach.  If, at any time during the Term of the Agreement, it materially breaches, or has reason to believe it has materially breached, any representations or warranties contained in this Agreement (including, without limitation, any of the provisions of this Section 6(b)), it shall promptly notify ADP in writing thereof (which notice shall include a detailed description of the actual or potential breach and the circumstances leading thereto).

c. Disclaimer. EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES SET FORTH IN THIS AGREEMENT, EACH PARTY DISCLAIMS ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING WARRANTIES OF TITLE, NON-INFRINGEMENT, MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE OR USE.  ADP ACKNOWLEDGES THAT IT HAS RELIED ON NO SUCH WARRANTIES OTHER THAN THOSE EXPRESSLY SET FORTH HEREIN.  FURTHER, OBC AND OBIC DOES NOT WARRANT, GUARANTEE OR MAKE ANY REPRESENTATION REGARDING THE USE, OR THE RESULTS OF THE USE, OF THE ADP MODULE PACKAGE IN TERMS OF CORRECTNESS, ACCURACY, RELIABILITY OR OTHERWISE, EXCEPT AS EXPRESSLY SET FORTH HEREIN.

7. INDEMNIFICATION.

a. By OBC/OBIC.  Subject to the applicable provisions of Section 8 of this Agreement, OBC and OBIC shall jointly, at its sole cost and expense, indemnify, defend and hold harmless ADP, ADP’s parent company, subsidiaries, and affiliates, and the ADP Clients, and its and their respective officers, directors, members, managers, employees, agents, representatives, successors and assigns (collectively, the “ADP Indemnified Parties”), from and against any and all losses, liabilities, claims, actions, causes of actions, judgments, damages, expenses, costs and obligations, including, without limitation, reasonable attorneys’ fees and expenses (with the foregoing collectively referred to herein as “Losses”): (i) arising out of, relating to or resulting from an actual or alleged breach by OBC and/or OBIC of any confidentiality, data privacy, data security, or information security obligation of OBC/OBIC under this Agreement; (ii) arising out of, relating to or resulting from any other actual or alleged negligent act or omission, willful misconduct, or breach of this Agreement by OBC and/or OBIC, or their respective employees, contractors or agents; (iii) for personal or bodily injury or damage to property arising out of any direct physical act of OBC and/or OBIC, or their respective employees, contractors or agents; and/or (iv) alleging that the Services, the OBC Standard Solution, the ADP Module Package, Documentation, any OBC Confidential, any OBC logos, trademarks, trade names, trade dress, service marks, or other proprietary materials, or any other materials or information provided by or on behalf of OBC and/or OBIC, or any of their respective employees, contractors or agents, or the use of any of the foregoing, infringe, violate, or constitute misappropriation or unauthorized use of any patent, copyright, trade secret, trademark, service mark, license or other intellectual property, proprietary or contract rights of any third party.  Notwithstanding anything to the contrary contained herein, OBC and OBIC shall not be liable to pay for any Losses to the extent that such Losses arise or result from the negligence, willful misconduct, or breach of this Agreement by ADP or any of the ADP Indemnified Parties.  If the Services, OBC Standard Solution, or the ADP Module Package becomes, or is likely to become, the subject of an allegation, demand, claim, action, cause of action, dispute, or other proceeding regarding infringement (as described in clause (iv) above), then OBC and OBIC shall promptly and jointly, at their sole costs and expenses, (1) modify the infringing item to make it non-infringing, provided that such modification does not adversely affect the functionality or performance thereof; (2) procure for the ADP Indemnified Parties the right to continue using the infringing item, or (3) replace the infringing item with a non-infringing item that has the same or better functionality and performance and which does not adversely affect the functionality or performance of the Services, OBC Standard Solution or ADP Module Package.  

b. Indemnity Conditions. The indemnities set forth in this Agreement are conditioned upon the following:  (i) the indemnitee (the “Indemnitee”) promptly notifies the indemnitor (the “Indemnitor”) in writing of such Loss, (ii) the Indemnitor controls any negotiations or defense and the Indemnitee assists the Indemnitor as reasonably required by the Indemnitor, and (iii) the Indemnitee takes reasonable steps to mitigate any potential damages that may result.  Notwithstanding the foregoing or anything to the contrary contained herein, the Parties expressly acknowledge and agree that (1) the Indemnitor shall not settle any claim in a manner involving any action (or refrainment of action) on the part of any Indemnitee or the payment of any money by any Indemnitee without such Indemnitee’s prior written consent (which consent shall not be unreasonably withheld, delayed or conditioned), and (2) any Indemnitee may, at its  own expense, retain counsel to assist with and observe the Indemnitor’s defense of such claim.	

8. LIMITATIONS ON LIABILITY. 

a. Direct Damages.  Subject only to Section 8(c) hereof, and notwithstanding anything else to the contrary contained in this Agreement, a Party’s aggregate liability under or in connection with this Agreement in any calendar year shall not exceed twenty four (24) times the average monthly fees paid or otherwise payable by ADP to OBIC hereunder during such calendar year (including the License Fee) (or, if monthly fees have not yet been payable, twenty four (24) times the reasonably anticipated average monthly fees payable by ADP to OBIC for such calendar year).

b. Consequential Damages. SUBJECT ONLY TO SECTION 8(C) HEREOF, AND NOTWITHSTANDING ANYTHING ELSE IN THIS AGREEMENT TO THE CONTRARY, NEITHER PARTY WILL BE RESPONSIBLE OR LIABLE FOR SPECIAL, INDIRECT, INCIDENTAL, CONSEQUENTIAL OR OTHER SIMILAR DAMAGES (INCLUDING, WITHOUT LIMITATION, LOST PROFITS) THAT THE OTHER PARTY OR ANY OTHER PARTY MAY INCUR OR EXPERIENCE IN CONNECTION WITH THIS AGREEMENT, HOWEVER CAUSED AND UNDER WHATEVER THEORY OF LIABILITY, EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  FOR THE AVOIDANCE OF DOUBT, THE PARTIES EXPRESSLY ACKNOWLEDGE AND AGREE THAT AMOUNTS PAYABLE TO A THIRD PARTY PURSUANT TO AN INDEMNITY OBLIGATION UNDER SECTION 7 HEREOF SHALL BE DEEMED DIRECT DAMAGES FOR PURPOSES OF THIS SECTION 8.

c. Exclusions. The limitations on the Parties’ liability set forth in Sections 8(a) and 8(b) above shall not apply to (i) ADP’s obligation to pay undisputed fees and expenses due hereunder; (ii); OBC and OBIC’s obligations under Section 7(a)(i), 7(a)(iii), or 7(a)(iv); or (iii) OBC and OBIC’s breach of Section 5, Section 9, Section 12, or Section 13.  Further, the limitations on the Parties’ liability for direct damages set forth in Section 8(a) and 8(b) above shall not apply to a Party’s gross negligence or willful misconduct.

9. INFORMATION SECURITY REQUIREMENTS.

a. Access Security.  OBC shall host the ADP Module Package at a facility approved in advance by ADP and shall ensure that the ADP Module Package, as designed and while hosted and implemented, conforms to industry best security standards, including, without limitation, user log-in protocols, firewalls, user authentication, authorization (access control), encryption, hardened operating systems, intrusion detection, access control, and monitoring.  In addition, OBC shall cause password lockout capabilities to be incorporated into the ADP Module Package.  OBC shall advise ADP of such standards and such standards must be acceptable to ADP in its sole discretion.

b. General Security Standards.  OBC represents and warrants that all access functionality of the ADP Module Package is and shall continue to be designed and implemented to be secure in accordance with industry standards and best practices for secure access to highly sensitive and proprietary systems and data.  Such obligation includes using only commercially proven technologies for any access and employing rules that reasonably ensure that users are restricted to access and/or are able to modify only such data as is reasonably appropriate to their function. OBC shall be responsible for ensuring that all of its employees and agents comply with the terms of this Agreement with respect to any access, and shall be responsible for any failures of such parties to so comply.  OBC shall promptly cooperate with ADP to enable ADP to perform a complete security assessment, and OBC shall promptly remediate any and all security issues revealed in such assessment.  Notwithstanding anything to the contrary contained in this Agreement, OBC shall not make any changes to the ADP Module Package or the Services that would have the effect of reducing the security standards required herein without first providing ADP with detailed notification describing the proposed change and the expected effect on security and receiving the prior written consent of ADP, which consent may be given or withheld in ADP’s sole discretion.   

c. Implementation and Improvement of Security Technology.  OBC shall continually acquire and implement into the ADP Module Package current and future Internet security technology improvements as the same becomes available and is proven to be commercially viable, including, without limitation, (1) higher bit encryption, (2) improved firewalls and software to avoid, detect and eliminate viruses and worms, and denial of service attacks, and (3) both network and host-based intrusion detection and prevention capabilities.  OBC shall subscribe to security reporting/alerting services to keep informed of current Internet security technology including vulnerabilities.  OBC shall promptly install or incorporate in the next release of, or any Upgrade to, the ADP Module Package, as applicable, on any of the components of the ADP Module Package after appropriate testing and evaluation, all upgrades, updates, security related patches, new releases and error corrections provided by its suppliers to address newly discovered security vulnerabilities.  OBC shall engage a third party to undertake periodic reviews (no less than once a year, and upon any additional incident of suspected security breach) of the vulnerability of its security procedures, including conducting of intrusion and attack and penetration testing and including, without limitation, their firewalls, from known threats, including attack and penetration testing.  OBC shall promptly disclose to and share the results of all such testing with ADP.  Notwithstanding the foregoing, OBC shall disclose information relating to specific system vulnerabilities and other information that could potentially compromise the security of the ADP Module Package only to those individuals who have a business need to know such information (i.e., information technology personnel, security personnel and ADP senior management), and only then to the minimum extent necessary for such personnel to reasonably perform their function.  OBC shall reasonably cooperate with ADP to allow the disclosure of such information as may be reasonably required to fulfill contractual obligations to ADP Clients or as the same may otherwise be required to be disclosed to ADP’s or the ADP Client’s auditors or regulators.   Notwithstanding anything to the contrary contained herein, in the event that such review discloses that any critical or high level findings exist, OBC shall, at its sole cost and expense, promptly and fully remediate and correct such findings to ADP’s satisfaction (in its sole but reasonable discretion) and implement appropriate procedures to ensure that the same or similar issues do not reoccur.  OBC shall keep ADP fully apprised of the status of such remediation and correction efforts.  

d. Physical and Electronic Security.  OBC shall employ industry best practices for physical security for each hosting facility for the ADP Module Package, including, without limitation, the secure disposal of its hardware, software, portable storage media, data communications equipment and electronic or printer output.  OBC shall locate all equipment components of such system, including any backup copies of software and data regarding the ADP Module Package and ADP Client Data, in controlled, secure access areas.  OBC shall ensure that the level of security for access to other data on the same servers as the ADP Client Data will be the same or better as the level of security for access to the ADP Client Data and shall not compromise, or reasonably be expected to compromise, the security of the ADP Client Data.  Upon connecting any new device to such system, OBC shall change any default passwords on the new device.  OBC shall limit physical access to both the servers and workstation components of the system from which access to the ADP Module Package or to the underlying database server(s) is or can be performed to those employees with a business critical need to know.  OBC shall implement access controls that are consistent with industry best practices and are reasonably sufficient to prevent access to the ADP Module Package and ADP Client Data by unauthorized personnel.  OBC shall periodically review privileged user authorities and remove those that are no longer reasonably necessary.  

e. Limited Access.  OBC shall ensure that any and all externally facing web servers and third party access points will be configured securely, including, without limitation, implementing a properly constructed dedicated firewall, hardened server operating systems, required virus checking before granting access to any third party network, and disabling or removing routing processes to minimize access.  OBC shall immediately stop transmitting data/information to each other, to ADP, and to ADP Clients upon any breach, or suspected breach, of a firewall.   

f. Encryption.  OBC shall encrypt all data it transmits to ADP and ADP Clients in connection with the ADP Module Package and all passwords stored on OBC’s systems, in each case, with a minimum of 128 bit (or such higher bit as ADP may reasonably request in accordance with the then current industry practices and legal restrictions) using public key encryption or other technology acceptable to ADP.  OBC shall have digital certificate/signature technology installed on all servers that link to ADP and to “sign” all such transmissions utilizing VeriSign’s (or another certificate authority acceptable to ADP) digital signature/certificate technology.     

g. Security Documentation.  OBC shall provide ADP with access to comprehensive documentation and timely updates outlining OBC’s security environment for their respective systems, including setting forth all data flows (including, without limitation, all storage, usage and external feeds of ADP Client Data and aggregate/statistical data that include any ADP Client Data). OBC shall immediately notify ADP in writing of any changes to the data flows that negatively impact, or could reasonably be expected to impact, such security environment. 

h. Designated Contact.  OBC shall designate an employee (by position and/or title) to be responsible for implementing the security measures set forth in Section 5 hereof and this Section 9, and to serve as ADP’s primary point of contact for security issues.  Such employee shall be the emergency contact in the event of a security, privacy, or confidentiality incident or breach involving information or data of ADP or its existing or prospective clients caused by OBC, or any other third party engaged by or acting on behalf of OBC.  

i. Subcontractors. OBC shall not subcontract any portion of the Services without ADP’s prior written consent, which consent may be given or withheld in ADP’s sole discretion.   OBC shall ensure that all of its employees, contractors, suppliers and agents comply with the terms of this Agreement, and OBC shall be fully responsible for the acts and omissions of such parties.

j. Initial Pen Testing.  Prior to the official launch of ADP Module Package to ADP Clients, ADP shall have the right, either internally or through a third party information security firm and at its sole expense, to perform an application level attack and penetration study on the OBC Standard Solution and OBC’s systems (the “Pen Testing”).  Notwithstanding anything to the contrary contained in this Agreement or any exhibits hereto, in the event that the Pen Testing discloses that any critical or high level findings exist and OBC does not fully remedy and correct the same to ADP’s satisfaction (in its sole but reasonable discretion) within two (2) weeks following completion of the Pen Testing, ADP may terminate this Agreement upon written notice to OBC and OBIC, and OBIC shall promptly refund to ADP any and all fees paid by ADP to OBIC (including, without limitation, the License Fee).  OBC and OBIC shall bear all costs and expenses associated with any remedies or corrections necessary to be in compliance with this paragraph.

k. Additional Requirements.  In addition to the terms and conditions set forth in this Section 9, OBC shall also comply with all terms, conditions, and provisions set forth in Exhibit C attached hereto and incorporated into this Agreement by reference.

10. BUSINESS CONTINUITY AND DISASTER RECOVERY.  At a minimum, OBC/ADP Module Package and Services Provider’s business continuity and disaster recovery plan (“Business Continuity Plan”) shall be commercially reasonable and shall provide for continued staffing, telecommunications, and systems availability in the event of any interruption in OBC’s ability to provide the Services or make the ADP Module Package available under this Agreement.  OBC shall fully follow and abide by the Business Continuity Plan.  OBC may amend the Business Continuity Plan at any time upon reasonable prior written notice to ADP, provided, however, that OBC shall not reduce its business continuity or disaster recovery ability to less than the business continuity and disaster recovery ability in effect pursuant to the Business Continuity Plan in existence on the Effective Date of this Agreement, as determined by ADP in its sole but reasonable opinion.  OBC shall make any changes to the Business Continuity Plan as may be reasonably requested by ADP, including, without limitation, changes that may be required pursuant to applicable laws or contracts or other agreements between ADP and any one or more ADP Clients.  The Business Continuity Plan shall include a time frame schedule for recovering critical business functions, which shall in no event exceed four (4) hours.  OBC shall ensure that the Business Continuity Plan is implemented as specified in the Business Continuity Plan in the event of any service interruption for which it is required or appropriate to be implemented and, when implemented, OBC represents and warrants that the Business Continuity Plan will operate in accordance with its terms.  OBC shall test the Business Continuity Plan at least once each calendar year during the Term of this Agreement, and all such tests shall include all locations and systems used by or on behalf of OBC to provide the Services and host the ADP Module Package.  OBC shall record the results of all such tests and provide the same to ADP no later than thirty (30) days following the completion of each test, along with an action plan for promptly and fully correcting and remediating any deficiencies or errors revealed by such testing.  OBC shall notify ADP at least thirty (30) days in advance of any such test, and ADP may elect to participate in such test at its own expense.  In addition, at ADP’s request, OBC shall participate in the testing of any ADP business continuity plans that incorporate the Business Continuity Plan, and OBC shall perform such tests and take such other actions in connection with the testing of such ADP business continuity plans as ADP shall reasonably request.

11. AUDIT RIGHTS.	Comment by Author: @OBIC/OBC, Will be aligned with GSO assessments (if any)

a. Facilities and Records.  Twice per year during the Term of this Agreement, and at any additional times in the event of any breach of information security, data  privacy, or confidentiality obligation by OBC and OBIC or their agents, contractors or vendors which results in the unauthorized use, disclosure, or access of ADP’s Confidential Information or ADP Client Data, ADP and its agents and representatives, and any affected ADP Client whose Confidential Information or Client Data shall have been the subject of a breach, shall have the right, upon reasonable notice, during normal business hours, to enter any premises from which all or any part of the Services are performed for the purpose of inspecting and auditing the provision of the Services and to determine, among other things, whether OBC, OBIC, and their relevant agents, contractors and vendors, as applicable, are meeting their obligations under this Agreement.  In addition, OBIC, OBC, and their agents, contractors and vendors shall reasonably cooperate to permit ADP Clients to conduct audits as required under any ADP contract with such ADP Clients.  During any such audit or inspection, OBC and OBIC shall give, and shall cause their agents, contractors and vendors to give, ADP and its agents, representatives and ADP Clients, as applicable, reasonable access to all systems, records, audit reports, employees and personnel relating to this Agreement and/or the ADP Module Package or Services.  In the event that any audit reveals any breach of this Agreement, OBC and OBIC shall promptly develop a plan of remediation and deliver such plan to ADP, and shall promptly remediate such weakness or breach.  OBC and OBIC shall meet with ADP at such times as ADP may reasonably request, but in no event later than thirty (30) days following the audit report and weekly thereafter, until all issues, weaknesses, and breaches have been resolved to ADP’s reasonable satisfaction.

b. Financial Records and Inspection Rights.  During the Term of this Agreement, OBC, OBIC and ADP shall maintain books and records of account that accurately and completely record all items of income and expenditure relating to the business of each directly relating to this Agreement and that accurately and completely disclose the results of the operations of each relating to this Agreement.  Such books of account shall be maintained on the method of accounting selected by them according to generally accepted accounting principles consistently applied and shall be accounted for on the basis of a calendar year.  OBC, OBIC and ADP shall maintain all books and records that directly relate this Agreement during the Term and for a period of at least one (1) year after the date of termination of this Agreement or, if later, the date that all termination assistance under Section 16.d hereof has ceased to be provided.  During the Term and for a period of one (1) year after the date of termination of this Agreement or, if later, the date that all termination assistance under Section 16.d hereof has ceased to be provided, either Party will have the right, during normal business hours and upon at least thirty (30) business days prior written notice, to have a commercially recognized, independent audit firm selected by such Party and reasonably acceptable to the other Party inspect the other Party’s records relating to such other Party’s activities pursuant to this Agreement solely in order to verify that the Parties have paid and received the correct amounts owed under this Agreement. For the avoidance of doubt, and notwithstanding anything to the contrary contained herein, the Parties expressly acknowledge and agree that a Party’s audit rights pursuant to this Section 11(c) shall be limited solely to those books and records of the other Party that are reasonably necessary to confirm fees due and payable/paid under this Agreement and for no other scope or purpose. The place, time, type, duration, and frequency of all audits must be reasonable, and in no case may any audit exceed two (2) business days without both Parties’ consent. Further, such written notice of a Party’s intent to audit pursuant to this paragraph (c) shall specify in reasonable detail the nature and proposed scope of such audit.  Under no circumstances will either Party be required to disclose information about proprietary systems, software, or business practices in connection with any audit under this paragraph (c).  The audit will be conducted at the requesting Party’s sole cost and expense, and the requesting Party shall also pay all reasonable, documented out-of-pocket expenses incurred by the other Party in connection with such audit.  Such audits will be conducted no more than once in any period of twelve consecutive months. Any confidential or proprietary information of a Party or its customers disclosed to the independent accounting firm in the course of the audit will be subject to a confidentiality agreement reasonably acceptable to the Parties to be signed by such independent accounting firm.  Further, all information disclosed or obtained in connection with any such audit shall be deemed Confidential Information of the audited Party.  

12. RIGHT OF FIRST REFUSAL.  

a. Grant of Right of First Refusal and Procedures.  If at any time during the Term of this Agreement (a) OBC desires, intends or offers to sell, assign or otherwise transfer (“Transfer”) all or any substantial portion of the OBC Standard Solution or Source Code (collectively, the “OBC Assets”) to any other person or entity not affiliated with ADP (a “Third Party Purchaser”), (b) OBC receives an offer to purchase, or an offer for the Transfer of, all or any substantial portion of any of the OBC Assets from a Third Party Purchaser and OBC desires to accept such offer, or (c) OBC desires, intends or offers to enter into, undertake, or consummate a transaction, or OBC receives an offer to enter into a transaction, which, upon completion, would constitute a Change of Control of OBC which OBC desires to accept (with items (a) through (c) each referred to herein as a “Proposed Disposition”), then prior to consummating any such Proposed Disposition, OBC shall promptly notify ADP in writing of the same (the “Notice of Intended Disposition”). The Notice of Intended Disposition shall set forth the full legal name and mailing address of the Third Party Purchaser and a detailed description of the terms of the Proposed Disposition (including, without limitation, a detailed description of the purchase price and any other consideration payable in connection with the Proposed Disposition).  ADP shall have the option (but not the obligation) and right of first refusal to purchase all or any portion of the OBC Assets that are the subject of the Proposed Disposition (the “Right of First Refusal”) by delivering written notice to OBC of its election to exercise the Right of First Refusal within ninety ( 90) days following ADP’s receipt of the Notice of Intended Disposition.  The purchase price for the OBC Assets that ADP elects to purchase pursuant to the Right of First Refusal shall be as mutually agreed upon by OBC and ADP using commercially reasonable, good faith efforts taking into account all applicable circumstances, or if ADP and OBC are unable to so agree, the purchase price shall be equal to the purchase price offered by the Third Party Purchaser for such OBC Assets as specified in the Notice of Intended Disposition (provided that the Third Party Purchaser is not affiliated with OBC or its members or owners and the offer made by such Third Party Purchaser constitutes a bona fide, good faith, commercially reasonable offer; otherwise the purchase price payable by ADP will be the Fair Market Value of the applicable OBC Assets).  The purchase price payable by ADP pursuant to the immediately preceding sentence shall be in cash, and if the purchase price offered by the Third Party Purchaser in the Notice of Intended Disposition is for consideration other than cash, the purchase price payable by ADP may be at a substantially equivalent price. The Parties shall use commercially reasonable, good faith efforts to negotiate, document, and consummate the purchase and sale of the OBC Assets subject to the Right of First Refusal (free and clear of any and all liens or encumbrances of any nature whatsoever) as soon as reasonably practicable following ADP’s election to exercise the Right of First Refusal.  If despite the Parties’ commercially reasonable, good faith efforts to negotiate, document, and consummate the purchase and sale of the OBC Assets subject to the Right of First Refusal, the sale of the OBC Assets to ADP has not been consummated within one hundred twenty (120) days following ADP’s notice to OBC of its election to exercise the Right of First Refusal, then the Right of First Refusal shall lapse solely with respect to the Proposed Disposition and the Third Party Purchaser identified in the Notice of Intended Disposition and OBC shall have the right to proceed with the transaction contemplated by the Notice of Intended Disposition.  For purposes of clarity, a Change of Control occurring pursuant to Section 1.g(vi) hereof shall not give rise to a Right of First Refusal under this Section 12.a.

b. Alternative Perpetual License.  Notwithstanding anything to the contrary contained herein, in the event that ADP does not timely exercise the Right of First Refusal, or if ADP exercises the Right of First Refusal but the Parties are unable or otherwise fail to consummate the transaction despite their respective commercially reasonable, good faith efforts, then OBC shall, upon ADP’s request, shall ensure that the Third Party Purchaser enter a novation agreement for this Agreement with ADP or otherwise negotiate with ADP using commercially reasonable, good faith efforts for a perpetual license for ADP to utilize the ADP Module Package and the ability to continue sublicensing the ADP Module Package to ADP clients on the terms of this Agreement.  Further, if the Parties are unable or otherwise fail to agree upon such perpetual license terms, this Agreement and all terms and conditions contained herein (including, without limitation, Sections 13, 16, and 17(j) hereof), shall continue in full force and effect notwithstanding any consummation by OBC of a Proposed Disposition.

c. Consummation of Proposed Disposition.  If ADP does not timely exercise the Right of First Refusal, then subject to Section 17(j) of this Agreement, OBC may sell or otherwise Transfer the OBC Assets specified in the Notice of Intended Disposition to the Third Party Purchaser on the terms and conditions and for the purchase price described in the Notice of Intended Disposition and the Right of First Refusal shall terminate and be of no further force or effect; provided, however, that the provisions of Section 12(b) shall continue in full force and effect and OBC shall in all events cause the Third Party Purchaser to comply with the terms of such Section 12(b) in the same manner that such terms apply to OBC.

d. Determination of Fair Market Value.  For purposes of this Section 12, the term “Fair Market Value” means the fair market value of the OBC Assets subject to the Right of First Refusal, as mutually agreed upon by the Parties, or if the Parties are unable to agree, as determined by an independent third party appraiser mutually selected by the Parties.  If the Parties are unable to mutually agree on an independent third party appraiser, then each Party shall select an independent third party appraiser of its choice, and the two (2) independent third party appraisers selected by the Parties shall together mutually select a third (3rd) independent third party appraiser, and such third (3rd) independent third party appraiser shall then be solely responsible for determining the fair market value of the applicable OBC Assets.  Any determination by the independent third party appraiser shall take into consideration the terms of any bona fide, good faith Proposed Disposition which is the subject of the Notice of Intended Disposition, provided that the Third Party Purchaser is not affiliated with OBC or its members or owners.

13. CLIENT DATA. 

a. Client Data. OBC shall coordinate with ADP (or ADP’s designee) with backups/extracts of all Client Data held or otherwise in the possession or control of OBC (collectively, the “Data Extracts”).  OBC shall guarantee the security of ADP Client Data at all times.

14. INSURANCE.  During the Term of this Agreement, OBC shall maintain the following insurance coverage in at least the following amounts: (a) workers’ compensation insurance with statutory limits required by each state exercising jurisdiction over the OBC employees engaged in performing Services or any other work under this Agreement; (b) employer’s liability coverage with a minimum limit of One Million Dollars ($1,000,000) for bodily injury by accident or disease; (c) commercial general liability coverage (including products and completed operations, blanket or broad form contractual, personal injury liability and broad form property damage) with minimum limits of Five Million Dollars ($5,000,000) per occurrence for bodily injury/property damage and Five Million Dollars ($5,000,000) for personal injury and products/completed operations; (d) business automobile liability coverage (covering the use of all owned, non-owned and hired vehicles) with minimum limits (combined single limit) of Five Million Dollars ($5,000,000) for bodily injury and property damage; (e) employee dishonesty (fidelity) and computer crime coverage (for losses arising out of or in connection with any fraudulent or dishonest acts committed by employees of OBC, acting alone or in collusion with others) with a minimum limit of Five Million Dollars ($5,000,000); and (f) errors and omissions/professional liability coverage in the amount of Five Million Dollars ($5,000,000). On an annual basis, OBC shall review its errors and omissions/professional liability coverage and shall  increase the coverage from time to time in order to maintain an amount of coverage relative to the OBC annual revenue that is prudent and in accordance with commercially reasonable insurance industry standards. All coverages specified in this Section 14 shall be maintained with insurers which have an A.M. Best rating of A- or better and/or an equivalent rating from a commercially recognized insurance company rating agency.  OBC’s policies shall be primary and any insurance maintained by ADP is excess and noncontributory. OBC shall name and designate ADP, Automatic Data Processing, Inc., their respective affiliates, and each of their respective directors, officers and employees as additional insured parties to items (c) and (d) listed above.  On an annual basis, OBC shall cause its insurers or insurance brokers to issue certificates of insurance evidencing that the coverages required under this Agreement are maintained and in force. In addition, OBC shall give ADP not less than thirty (30) days prior written notice to prior to cancellation or non-renewal of any of the policies providing such coverage.  OBC, OBC’s insurers, and anyone claiming by, through, under, or on OBC’s behalf shall have no claim, right of action or right of subrogation against ADP or any ADP Clients based on any loss or liability insured against or under the foregoing insurance, and OBC shall cause a waiver of the right of subrogation to be included in its applicable insurance policies. This Section 14 does not replace or otherwise amend, in any respect, the limitations on OBC’s liability as set forth elsewhere in this Agreement. 	Comment by Author: The services will be provided by OBC. Insurance policy under OBC. OBC can share its insurance policy for assessments.

15. EMPLOYEES.  OBC shall select and assign OBC employees and personnel who are appropriately qualified to perform the Services (the “OBC Employee(s)”).  At the time of their initial employment, OBC shall verify that all such OBC Employees are (a) authorized to work in Japan, (b) have not been convicted of or plead no contest to any felony, any misdemeanor involving a dishonest act, or any other crime involving fraud or moral turpitude, and (c) are not otherwise disqualified from performing the assigned work under applicable laws.  OBC shall comply with the provisions of this Section 15 with respect to all employees, agents or representatives who are providing all or any part of the Services or who have access to any ADP Confidential Information, ADP Client Data, or Personal Information of any ADP Clients or their employees or applicants, and such employees, agents or representatives shall be considered OBC Employees solely for purposes hereof.

16. TERM; TERMINATION.

a. Initial Term; Renewal.  The initial term of this Agreement shall commence on the Effective Date and continue for a period of five (5) years thereafter (“Initial Term”).  After the Initial Term, this Agreement shall automatically renew for additional, consecutive two (2) year periods (each a “Renewal Term”, and together with the Initial Term, the “Term”) unless either Party gives the other Party notice of its intent not to renew this Agreement at least six (6) months prior to the expiration of the then current Term.

b. Termination Upon Mutual Agreement.  This Agreement may be terminated at any time and for any reason upon the mutual written agreement of the Parties.

c. Termination for Cause.  In addition to any other termination rights expressly set forth herein, a Party may terminate this Agreement upon written notice to the other Party if (i) the other Party or its agents, contractors, or vendors fails to perform any material obligation hereunder and such failure continues for thirty (30) days (or sixty (60) days if the failure in question is ADP’s failure to pay undisputed invoiced amounts) after receipt of written notice from the terminating Party describing in reasonable detail the alleged failure of the non-terminating Party, (ii) the other Party becomes the subject of a proceeding of seeking the appointment of a trustee, receiver, or custodian or seeking the liquidation, winding-up, dissolution, reorganization or the like of such other Party, and the proceeding is not dismissed within thirty (30) days of its commencement, (iii) a substantial part of the other Party’s property becomes subject to any levy, seizure, assignment, application or sale for or by any creditor or government agency, or (iv) the other Party becomes Insolvent or makes a general assignment for the benefit of creditors.  ADP may also terminate this Agreement immediately upon written notice to OBC and OBIC if (x) OBIC and/or OBC materially breaches any provision of Section 5 hereof (Confidentiality and Data Privacy) or Section 9 (Information Security Requirements) which causes or, in ADP’s sole but reasonable opinion, is likely to cause substantial harm or damage to the business or reputation of ADP or one or more ADP Clients, (y) OBC ceases to do business or otherwise terminates its business operations, or (z) a Change of Control occurs with respect to OBC.  In the event that a Change of Control occurs with respect to OBC, OBC shall immediately provide to ADP a written notice detailing the event constituting the Change of Control and ADP shall have sixty (60) days from the date of receipt of the written notice detailing the event constituting the Change of Control to elect to terminate this Agreement pursuant to the forgoing clause (z).  In the event that ADP terminates this Agreement pursuant to this Section 16(c) prior to the expiration of the Initial Term, OBIC shall promptly refund to ADP a prorated portion of the fees paid by ADP to OBIC.
 
d. Termination Assistance.  Upon any expiration or termination of this Agreement, and provided that ADP is current with respect to undisputed fees due to OBIC hereunder as of the date of termination or expiration, and provided further that the termination is not a result of ADP’s material breach of this Agreement, and provided further that ADP continues to pay the applicable undisputed fees due hereunder as provided for herein (including, but not limited to, fees based upon Net Recurring Revenue during such additional period), OBC shall provide ADP with commercially reasonable, good faith post-termination/transition support and assistance.  Such support and assistance shall include, without limitation, (i) continued provision of the Services and ADP Module Package in accordance with this Agreement while ADP transitions to another platform, at the rates in effect under this Agreement as of the termination date, for up to two (2) years following any termination or expiration of this Agreement, (ii) such other cooperation with ADP and third parties as is reasonably necessary to transition the Services to another platform, and (iii)  providing ADP with a data file, in format and media reasonably acceptable to ADP, containing copies of all ADP and ADP Clients’ data.  For the avoidance of doubt, the Parties expressly acknowledge and agree that, notwithstanding anything to the contrary contained herein, ADP shall be entitled and permitted to continue to provide and make available the ADP Module Package to ADP Clients who were utilizing the ADP Module Package on the date of such termination or expiration of this Agreement for a period of up to two (2) years following any termination or expiration hereof, and OBC shall continue to fully provide, host, maintain, and support the ADP Module Package in the same manner otherwise required by this Agreement and comply with all of its contractual obligations hereunder during such two (2) year period.  After any termination or expiration of this Agreement, ADP shall not provide or offer to provide the ADP Module Package to any ADP Client who was not using the ADP Module Package as of the date of termination or expiration.  All termination assistance and other services described in this Section 16(d) which are customary and commercially reasonable shall be provided to ADP at no additional charge.  

17. MISCELLANEOUS. 

a. Notices.  All notices, requests, consents, and other communications required or permitted to be given under this Agreement shall be in writing and shall be duly given and effective (i) immediately if delivered in person, (ii) five (5) business days after it is mailed enclosed in a registered or certified postpaid envelope, return receipt requested, or (iii) one (1) business day after being sent via commercially recognized overnight courier, to the Parties at the addresses set forth below or to such changed address as each Party may designate by notice to the other in accordance with this paragraph:

If to ADP:					If to OBIC and OBC:





With a mandatory copy to:
ADP________________


b. Fees and Expenses.  Except as otherwise expressly provided herein, each Party shall pay all costs and expenses incurred by it on its behalf in connection with this Agreement and the transactions contemplated hereby.

c. Publicity and Marketing.  Each Party shall review such material provided by the other Party and notify the other Party of any comments with respect thereto as promptly as reasonably possible.  Neither Party may, without the written consent of the other Party, use the trademarks, service marks, name, trade name, logo or other proprietary graphic representations of the other Party except as permitted herein.  Notwithstanding the foregoing, this paragraph does not imply that either Party agrees to undertake any co-marketing activities unless otherwise expressly stated in this Agreement. 

d. Press Releases.  Except as otherwise required by applicable laws or regulations, neither Party shall issue any press release or make any other public statement, in each case relating to or connected with or arising out of this Agreement or the matters contemplated hereby, without obtaining the prior approval of the other Party to the contents and the manner of presentation and publication thereof.  The Parties acknowledge that they intend to jointly issue a mutually acceptable press release upon the execution of this Agreement announcing the formation of the relationship.

e. Independent Product Development Not Affected.  Nothing in this Agreement shall be construed to limit either Party’s right to independently develop or acquire products or services of the same type as may be included within any Confidential Information or otherwise covered by this Agreement provided that such right is exercised without any use of or reference to any other Party’s Confidential Information in violation of this Agreement. 

f. ADP Vendor Code of Conduct.  Both OBC and OBIC agree that they will comply with each of the principles set forth in ADP’s vendor code of conduct available at http://www.adp.com/who-we-are/corporate-social-responsibility/working-with-adp/adp-vendor-code-of-conduct.aspx as may be modified by ADP from time to time.  ADP shall have the right to immediately terminate this Agreement and/or a Purchase Order (sample attached as Schedule 1 to Exhibit E) if ADP determines that OBC and/or OBIC has violated the ADP vendor code of conduct.

g. Relationship Between Parties.  The relationship between the ADP and OBC/OBIC is that of independent contractors and nothing contained in this Agreement will create or imply any agency, joint venture, or partnership between the Parties.  Notwithstanding anything to the contrary contained herein, a Party and its employees, representatives and subcontractors may not enter into contracts on behalf of, bind, or otherwise obligate the other Party in any manner whatsoever.  Nothing in this Agreement is intended or will be deemed to create third party beneficiaries of or under this Agreement or otherwise confer upon any party, other than the Parties hereto and their respective successors and permitted assigns, any rights, remedies, duties, obligations, or liabilities under or by reason of this Agreement.  Unless and except as expressly set forth herein, each Party shall bear its own costs and expenses in connection with negotiating, preparing, and performing its obligations under this Agreement.  

h. Force Majeure.  Any Party will be excused from performance under this Agreement for any period of time that such Party is reasonably prevented from performing its obligations hereunder due to an act of God, war, earthquake, civil disobedience, court order, or other cause beyond the Party’s reasonable control, and such non-performance will not constitute grounds for default or breach; provided, however, that OBC shall not be excused from performance pursuant to this paragraph if and to the extent OBC’s non-performance could have reasonably been prevented by following OBC’s Business Continuity Plan.

i. Governing Law; Venue.  This Agreement shall be governed by and construed in accordance with the internal laws of Japan.  ANY DISPUTE ARISING UNDER OR IN CONNECTION WITH THE AGREEMENT OR RELATED TO ANY MATTER HEREOF SHALL BE SUBJECT TO THE EXCLUSIVE JURISDICTION OF THE COURTS LOCATED AT TOKYO.  

j. Remedies.  Each Party acknowledges that each provision in this Agreement providing for the protection of such Party’s intellectual property rights, third party data rights, Confidential Information, ADP Client Data, and the provision relating to nonsolicitation obligations, is material to this Agreement.  Accordingly, the Parties acknowledge and agree that any threatened or actual breach thereof shall constitute immediate irreparable harm for which monetary relief will not provide a complete remedy, and for which equitable remedies, including, without limitation an injunction and specific performance, may be awarded by a court of competent jurisdiction, without the necessity of posting bond or proving actual damages.  

k. Compliance with Law. Each Party shall comply with any and all applicable laws and regulations. OBC and OBIC warrant respectively and individually that it has read and understands the full text of the FCPA and the Anti-Bribery Policy.  OBC and OBIC further warrant and agree that they and all parties that act on their behalf will fully and faithfully comply with all requirements of FCPA and the Anti-Bribery Policy.  Specifically, Vendor shall not, and shall cause all of its partners and sub-contractors not to, offer, promise or give, or authorize or approve the payment, gift or promise of anything of value, directly or through a third party, to any government official or political party for the purpose of securing any improper business advantage, including to obtain or retain business, or take or cause to be taken any action that is prohibited by or otherwise violates the FCPA, the OECD Rules, PRC law, any other applicable anti-bribery law or the Anti-Bribery Policy. OBC further represents that the Services and OBC Standard Solution, and ADP Module Package are in line with applicable legislative practice for payroll solution. OBC Standard Solution and ADP Module Package should be updated from time to time in accordance with legislation updates in a timely manner (“Legislation Updates”). OBC shall notify ADP any Legislation Updates to OBC Standard Solution and ADP Module Package with prior seven (7) working days notification or through system automation notification with acknowledgement by ADP.  

l. Entire Agreement; Assignment.  This Agreement (including any and all exhibits, schedules, and attachments hereto) constitutes the entire agreement and understanding between the Parties with respect to the subject matter hereof and merges and supersedes all prior or contemporaneous discussions, agreements, and understandings of every kind and nature between the Parties (whether written or oral) regarding the subject matter hereof, and no Party will be bound by any representation, warranty, covenant, term, or condition regarding the subject matter hereof other than as expressly stated in this Agreement.  This Agreement may not be modified or amended except by a written agreement signed by authorized representatives of both Parties.  This Agreement may not be assigned by either Party without the other Party’s prior written consent, which consent may be given or withheld in such Party’s sole and absolute discretion.  Notwithstanding anything to the contrary contained herein, no consent from ADP to the assignment of this Agreement shall be required in connection with a transaction that includes the sale of all or substantially all of the OBC Assets by OBC to a third party if: (i) such sale was consummated with a third party identified in a Notice of Proposed Disposition; (ii) ADP did not timely exercise its Right of First Refusal; and (iii) the third party purchaser agrees in writing to assume the obligations of OBC under this Agreement; provided, however, that this provision shall not affect or impair ADP’s right to terminate this Agreement upon the occurrence of any Change of Control with respect to OBC pursuant to Section 16.c.z.  Any attempt to make an assignment in violation of this provision shall be null and void and of no force or effect, and either Party’s assignment in breach of this paragraph shall give the other Party’s, in its sole discretion, the option to either accept the assigning Party’s assignee or terminate this Agreement.  This Agreement is binding upon and inures to the benefit of the Parties and their respective successors and permitted assigns.  

m. Severability; Waiver.  If any provision of this Agreement is held invalid, illegal, or unenforceable under any circumstances in any jurisdiction, the validity, legality or enforceability of the remainder of this Agreement, or the enforceability of the offending provision in any other circumstance or jurisdiction, shall not be affected or impaired in any way as a result thereof.  Any Party’s failure or refusal to enforce the terms of this Agreement against a breach or violation of any provision of this Agreement by the other Party shall not operate or be construed as a waiver of that or any subsequent breach or violation of such provision or any other provision of this Agreement, and no such waiver shall be valid unless in writing and signed by a duly authorized representative of the Party against whom enforcement of such waiver is sought.  

n. Construction and Interpretation.  The Parties acknowledge and agree that they have participated jointly in the negotiation and drafting of this Agreement, and in the event an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as if drafted jointly by the Parties and no presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the authorship of any of the provisions of this Agreement.  All references to “include” and “including” shall be deemed to mean “including without limitation”.  References to numbered sections shall be construed as referring to sections of this Agreement, and references to a section shall refer as well to all its subsections.  All pronouns used in this Agreement shall be deemed to refer to the masculine, feminine, or neuter gender as the context requires.  Wherever the context requires, the singular shall include the plural, and vice versa.  Headings of particular sections are inserted only for convenience and are not to be considered a part of this Agreement or be used to define, limit or construe the scope of any term or provision of this Agreement.  

o. Survival.  Any and all provisions, promises, representations, warranties, and covenants contained herein which by their nature or effect are required or intended to be observed, kept, or performed after termination or expiration of this Agreement shall survive the termination or expiration of this Agreement and remain binding upon and for the benefit of the Parties hereto.  In furtherance of and not in limitation of the foregoing, the Parties expressly acknowledge and agree that Sections 4, 5, 6, 7, 8, 13, 16(d), and 17 shall survive any termination or expiration of this Agreement.

p. Counterparts.  This Agreement may be executed in any number of original counterparts, identically worded, each of which shall be deemed to be an original, and all of such counterparts together shall constitute one and the same instrument.  Further, facsimile signatures, or signatures transferred in .pdf or similar format for scanned copies of documents, shall be treated as original signatures for all purposes. 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly authorized representatives as of the dates set forth below, to be effective as of the Effective Date.

[bookmark: _Hlk115099667]ADP:							OBC:

ADP Japan G.K.				              OBIC Business Consulting Co., Ltd.



By:	______________________________		By:	______________________________
Name:	______________________________		Name:	______________________________
Title:	______________________________		Title:	______________________________
Date:	______________________________		Date:	______________________________


OBIC:							

OBIC Co., Ltd.				              



By:	______________________________		
Name:	______________________________		
Title:	______________________________		
Date:	______________________________		
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EXHIBIT A




Fully print out as a part of agreement when execution 
EXHIBIT B
ACCEPTANCE PROCEDURES



Acceptance Procedures

OBC shall promptly notify ADP in writing when the offer to the ADP Module Package and the implementation of any Updates, Upgrades or Custom Developments thereto (each an “Item”) is complete, and ADP shall commence the trial of such Item as soon as reasonably practicable thereafter (the “Trial”).  The Trial shall be conducted for the purpose of demonstrating that such Item performs in accordance with all standards mutually agreed upon by the Parties (such agreement not to be unreasonably withheld, delayed, or conditioned) (collectively, the “Acceptance Criteria”). Upon completion of Trial with respect to each Item, ADP shall notify OBC as to whether ADP is accepting or rejecting the ADP Module Package.  Any notice of rejection shall describe in reasonable detail the grounds for such rejection.  OBIC shall remedy any failures, defects or similar problems with the Item as described in the notice of rejection within seven (7) days following receipt of such rejection notice, and OBC shall have the corrected Item ready for Trial again promptly thereafter. The above described procedure may be repeated any number of times.  If and when ADP determines that the Item meets the Acceptance Criteria, ADP shall accept the Item by issuing a written notice of acceptance to OBC as soon as reasonably practicable (it being expressly acknowledged and agreed that no Item shall be deemed accepted until ADP issues such written acceptance notice). 




EXHIBIT C	Comment by Author: @OBC, May need to update per GSO review and assessment
ADDITIONAL INFORMATION SECURITY REQUIREMENTS*

The terms and conditions of this Exhibit C shall apply in addition to, and not in lieu of, all other terms and conditions set forth in the Agreement (including, without limitation, Sections 9 and 10 thereof).  Except as expressly set forth in the Agreement, in the event of an express conflict between the terms and conditions set forth in this Exhibit C and the terms and conditions set forth elsewhere in the Agreement, the terms and conditions contained in this Exhibit C shall control (provided, however, that this Exhibit C and the remainder of the Agreement shall, to the extent possible, be read as a whole and construed so that no such conflict exists).



EEXHIBIT D 
ADP DATA SECURITY AND PRIVACY STANDARDS (@OBC/OBIC, To be provided for review separately)


EXHIBIT E

Fees and Rates

Section 1. Services Fees
1.1 Services fees rates applied for operation guidance and trainings:
	Operation Guidance and Training Services
	Rate (JPY)

	Payroll Module, 12 hours in total (remote), 20 persons in total, Japanese Session only 
	525,000

	HR Module, 6 hours in total (remote), 20 persons in total, Japanese Session only
	375,000

	Hotei Management, 2 hours in total (remote), 20 persons in total, Japanese Session only
	275,000

	T&A Module, 22 hours in total (remote), 20 persons in total, Japanese Session only
	775,000

	Payslip Module, 3 hours in total (remote), 20 persons in total, Japanese Session only
	300,000



i) All above training services shall be performed by a qualified expert who is designated by OBC in accordance with the best services level per industry practice.
ii) Per OBC’s agreement in advance, the remote training sessions can be recorded by ADP.
iii) The training schedule shall be fully discussed and aligned by both parties at least seven (7) working days in advance. 
1.2 Services fees rate applied for BPO (OBC Alliance Partnership)  Enrollment Services:
	Services Description
	Rate (JPY)

	- Provision of Bugyo Cloud for BPO Model for free
- 14 product lines of Bugyo Cloud for BPO Model
- Support for proposing business models for high-value-added services
- Provision of latest service information on members website
- One License for one active user inclusive (no term limit on such License)
	30,000



Section 2. License Fee
2.1 Rate: JPY12,000 per License per Year (i.e. JPY1,000 per License per Month). Subject to Section 1.2, one free License is inclusive under BPO Enrollment Services.
2.2 The total License fees will be pre-paid by ADP to OBIC on a yearly basis based on the total number of Licenses at the time when the Purchase Order places. During the yearly period, if the total number of Licenses increased in a particular month, the additional License(s) fee (for the rest months within that year) will be settled proportionally in the subsequent month. However, if the total number of Licenses decreased in a particular month, no adjustment on the pre-paid yearly Licenses fee.   

Section 3. One-time Set-up Fee
For each ADP Client set-up, OBIC will charge one-time set-up fee per module as following:
	Module
	Description 
	Rate (one-time set-up, JPY)

	Payroll Module 
(per ADP Client)
	0-20 employees per ADP Client
	0

	
	21-50 employees per ADP Client
	50,000

	
	51-100 employees per ADP Client
	60,000

	
	Equal to or above 101 employees per ADP Client
	70,000

	Hotei Management 
(per ADP Client)
	1-20 employees per ADP Client
	0

	
	21-50 employees per ADP Client
	50,000

	
	51-100 employees per ADP Client
	60,000

	
	Equal to or above 101 employees per ADP Client
	70,000

	HR Module
(per ADP Client)
	0-20 employees per ADP Client
	0

	
	21-50 employees per ADP Client
	50,000

	
	51-100 employees per ADP Client
	60,000

	
	Equal to or above 101 employees per ADP Client
	70,000

	Module
	Description 
	Rate (one-time set-up, per employee, JPY)

	Mynumber Module
(per employee)
	Minimum charge with 20 employees per ADP Client
	1,200



Section 4. Yearly Recuring Services Fees
Following the active ADP Clients set-up and go-live, OBIC will charge recuring services fees on a yearly basis per module as following:
	Module
	Description 
	Rate (per year/per ADP Client, JPY)

	Payroll Module 

	0-20 employees per ADP Client
	60,000

	
	21-50 employees per ADP Client
	96,000

	
	51-100 employees per ADP Client
	180,000

	
	101-300 employees per ADP Client
	240,000

	
	700 employees per ADP Client
	720,000

	Hotei Management 

	1-20 employees per ADP Client
	42,000

	
	21-50 employees per ADP Client
	60,000

	
	51-100 employees per ADP Client
	80,000

	
	Equal to or above 101 employees per ADP Client
	100,000

	HR Module

	0-20 employees per ADP Client
	72,000

	
	21-50 employees per ADP Client
	120,000

	
	51-100 employees per ADP Client
	200,000

	
	Equal to or above 101 employees per ADP Client
	280,000

	T&A Module

	Rate is per ADP Client regardless of the number of employees of each ADP Client
	4,800

	Module
	Description 
	Rate (per year/per employee, JPY)

	T&A ESS Module
	Minimum charge with 20 employees per ADP Client
	4,200

	Payslip ESS Module
	If the total number of employees is between 1-100 per ADP Client (minimum charge with 20 employees per ADP Client)
	600

	
	If the total number of employees if more than 100 per ADP Client 
	Total number of employees * 600 – (Total number of employee – 100)*100

	Mynunber Module
	Minimum charge with 20 employees per ADP Client
	750

	YEA ESS 
	Minimum charge with 20 employees per ADP Client
	400



Section 5. Pre-Paid Yearly Recurring Services Fees
ADP will place one Purchase Order one ADP Client to OBIC on a yearly basis with a yearly services fee pre-paid based on the number of employees of that ADP Client at the point the Purchase Order is placed (“Annual Pre-Paid Services Fee Per ADP Client”). Any change to the number of employees by that ADP Client within a year period should not affect the Annual Pre-Paid Services Fee Per ADP Client. For example, if the Purchase Order placed for ADP Client A on Oct. 2022 with the pre-paid yearly services fees of JPY 96,000 is based on the number of employees of 40. And, in Mar.2023, the number of ADP Client A’s employees has been dropped under 20. The paid annual service fees of JPY96,000 should not be changed. The pre-paid yearly services fee on Oct. 2023 for next year will be adjusted to JPY 60,000, which is the rate applied for the number of employees below 20. Any termination of services with an ADP Client to ADP’s awareness, ADP will notify OBIC with prior two (2) months notification before a Purchase Order placed for a subsequent year.

Section 6. Discounts
6.1 With regard to the pre-paid payment mechanism, OBIC agrees to offer 10% pricing discount to all rates applied to T&A module under Section 3 and Section 4.
6.2 Saved for T&A module, OBIC agrees to offer relevant pricing discounts to all rates applied under Section 3 and Section 4 per the total number of ADP Clients as following:
	Discounts
	Total Number of ADP Clients

	0
	<=30

	5%
	>30 and <=50

	10%
	>50


6.3 The applicable discounts are based on the total number of ADP Clients at the time when the Purchase Order placed.

Section 7. Fixed Pricing
All fees and rates, including the discounts, offered above in accordance with Sections 1, 2, 3, 4, 5 and 6, shall be fixed during the Initial Term.
 
“License” means each license provided by OBIC to each designated personnel by ADP for the use of ADP Module Package to set up ADP Clients accordingly. 
“Purchase Order” means purchase order(s) placed by ADP for each of ADP Client to OBIC for provision of required module, License and/or services accordingly. Sample of Purchase Order is attached as Schedule 1 to this Exhibit E. 
“Month” means any calendar month.
“Year” or “Yearly” means a continued yearly period starting from the date of each Purchase Order placed through 365/366 days (as the case may be).



Schedule 1 – Sample of Purchase Order	Comment by Author: @OBIC, English translated version will be provided in accordance with the Japanese version
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